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CITIZENSHIP AND SUFFRAGE. 

BY WILLIAM L. SCRUGGS, FORMERLY UNITED STATES MINISTER TO 
VENEZUELA AND TO COLOMBIA. 



I. 

It is a curious fact that, in selecting the alien and somewhat 
ambiguous term " citizen " for a title of individual membership 
of the new nation, the fathers of the Eepublic neither defined 
that term nor indicated a preference for any one of its various 
definitions then current. This could hardly have been the result 
of accident or oversight. The framers of the Constitution were, 
with few exceptions, scholarly and painstaking men. They were 
familiar with the idioms and legal technicalities of our language, 
critical and often fastidious in their choice of words, and 
rarely employed a phrase or constructed a sentence of doubtful 
meaning. Moreover, they were conscious that their work would 
be subjected to the closest scrutiny by the several State Conven- 
tions which were to pass final judgment upon it. How, then, 
shall we account for their unqualified use of a term which had 
acquired as many shades of meaning as Proteus had shapes, and 
which, they must have foreseen, was to become the storm centre 
of future political and juridical controversy ? 

The answer to this question does not seem far to seek. In the 
first place, it should be remembered that not one of the many 
definitions of the term "citizen" then current would have ac- 
curately described the then existing relation between any one of 
the thirteen States and its inhabitants. The States had been self- 
governing communities for about eleven years. But it was a ques- 
tion whether the citizen owed primary allegiance to the particu- 
lar State in which he resided, or whether he owed it to the 
Eevolutionary government of which the Confederation was the 
immediate successor; and, in either case, his exact relation to the 
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governing power was not very clear. In the next place, wide dif- 
ferences of opinion prevailed among the members of the Conven- 
tion respecting the relation that should be established between the 
citizen and the proposed new Federal government. One faction 
wanted to establish a central power bearing directly upon the 
individual citizen. The other, having an undefined dread of 
something which they called " consolidation," wanted merely to 
patch up the weak points in the old Articles of Confederation. 
The ideal of the one was a nation, in fact as well as in name; 
the ideal of the other was a league or compact between independ- 
ent communities. One sought to make the citizen a member of 
the nation; the other sought to make him a member only of the 
particular State in which he resided. It is plain, therefore, that 
any definition of the term that would have been satisfactory to 
one faction would have been obnoxious to the other. The only 
hope of agreement lay in the line of some compromise; and the 
most available, if not the only, compromise was to leave the techni- 
cal import of the phrase " Citizen of the United States " to be 
evolved from future experience, and to be developed with the 
gradual growth of a more clearly defined national sentiment. 

Take, for illustration, Aristotle's definition of the term, which 
is, perhaps, neither better nor worse than a number of others then 
in common use. " A citizen," he tells us, " is one to whom belongs 
the right of taking part in both the deliberative and judicial pro- 
ceedings of the community of which he is a member." If inter- 
preted literally, this would exclude all females from citizenship, 
which is absurd. And if, to avoid this absurdity, we assume, as 
we reasonably may, that the masculine pronoun, " he," was em- 
ployed in a generic sense, we then have the naked assumption that 
every citizen, regardless of age, sex, condition, degree of intelli- 
gence, or personal responsibility, has " the right of participation " 
in both the legislative and judicial proceedings of the com- 
munity — a proposition that would have horrified even the ex- 
tremest radical democrat in the Convention. 

Even the verbal distinction which the fathers made between 
the terms " citizen " and " subject," gives us but a faint clue to 
their reasons for selecting the former instead of the latter. Mani- 
festly, they wished to indicate a self-governing state as distin- 
guished from an autocracy, an aristocracy or a monarchy. But 
we cannot say, with Aristotle, that " a subject is merely governed, 
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whereas a citizen also governs." For in England, many subjects 
" also govern " ; that is, they have the right of the elective fran- 
chise. In that sense, they are " citizens." In the States of the 
United States, many citizens are " merely governed " ; that is, they 
have not, and never had, the right of suffrage. In that sense, 
they are " subjects." There are, then, as there have always been, 
two classes of citizens and two classes of subjects — namely, one 
which has, and one which has not, the right of participation in 
the affairs of government, or, as we would say, the right to 
vote. And, since each sustains identical relations to its re- 
spective government, one general definition will comprehend both. 
That is to say, any native-born or naturalized person of either 
sex, or of whatever condition, entitled to full protection in the 
exercise of all the natural or personal rights incident to member- 
ship of the State or nation, is a citizen or subject — the choice of 
terms being immaterial. 

But there is, as there has always been, a broad distinction be- 
tween these natural or personal rights and the right of participa- 
tion, personally or by a chosen representative, in the affairs of 
government. One is inherent in citizenship; the other is a gift 
conferred by the state. In the Greek democracies, all citizens 
were neither legislators nor magistrates ; still less were they ever 
both at the same time. All Eoman citizens were not qualified 
electors. In the Dutch Republic, citizenship and suffrage were 
never inseparable; in point of fact, less than half the citizens 
were ever voters. In the Swiss cantons, suffrage was never co- 
extensive with citizenship. In the Eepublic of Prance, less than 
half the citizens have, or ever have had, a voice in the government. 
Even in the Latin-American Eepublics, where there has been the 
nearest approach to universal suffrage, where women have all the 
natural rights inherent in citizenship, and where even the na- 
tionality of the son follows that of the mother instead of the 
father, no woman has ever been a voter. In the United States, 
women are citizens, entitled to all the natural rights incident to 
that relation; yet no woman has ever exercised the elective 
franchise in virtue of her citizenship. Where she has voted at all, 
it has been in virtue of an enabling act of the Legislature. In a 
word, it is an axiom of our law, illustrated by numerous judicial 
decisions, that the right to vote is not an essential element of 
citizenship; that a person may be a citizen, entitled to all the 
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privileges and immunities incident to citizenship, without having 
the right to vote. 

II. 

Our first attempt at a constitutional definition of the phrase 
" Citizen of the United States," was made after a somewhat 
stormy experience of about eighty years. I allude, of course, to 
the Joint Eesolution of the 39th Congress, of June 16th, 1866, 
proposing what is now known as the Fourteenth Amendment. 
It was subsequently ratified by the requisite number of States; 
and, on the 21st July, 1868, was officially proclaimed as an in- 
tegral part of our fundamental law. The first section of that 
Amendment declares, that " all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citi- 
zens of the United States and of the State wherein they reside." 
And, in due course, each of the particular States, conforming to 
this definition, so amended their codes as to declare, in substance, 
that " all citizens of the United States, residing in the State, are 
citizens of the State," thus excluding, by plain implication, all 
who are not citizens of the United States. 

This has been characterized as "a revolution in our form of 
government." It was not quite that. But it was a turning point 
in our constitutional and political history, and marked the advent 
of a new era in the evolution of American citizenship. Up to that 
time, we searched in vain for some clear and authentic definition 
of the familiar but doubtful phrase, " Citizenship of the United 
States." It could be found neither in our fundamental or statu- 
tory law, nor in any of the decisions of our Supreme Court. Nor 
could it be derived from the concurrent actions or rulings of any 
two of the co-ordinate departments of the Government. In its 
elements and its details, citizenship of the United States was as 
little understood, and as much open to speculative criticism, in 
1861 as it was in 1787. For more than three-quarters of a cen- 
tury, it had been an adjourned question whether a person could 
be a citizen of the United States at all except as he was such 
incidentally, and then only in a limited or qualified sense, by 
reason of his being a citizen of one of the particular States. It 
was, therefore, an open question whether the ultimate allegiance 
of the citizen was due to the State or to the general government. 
Indeed, Mr. Calhoun, and other exponents of the so-called " Jef- 
f ersonian " theory of the Constitution, had gone so far as to con- 
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tend that there was " no such thing as citizenship of the United 
States per se;" that a person born and living in the District of 
Columbia or other Territory of the Union, although in the United 
States and subject to its jurisdiction, was not, in reality, a citizen 
of the United States ! And, absurd as this proposition now seems, 
it had never been fairly met by any adverse decision of our Su- 
preme Court. 

The Fourteenth Amendment settled, as it was intended to 
settle, this vexed question at once and forever. It established a 
citizenship of the United States that is wholly independent of 
State lines. It thus created a central authority commanding the 
common obedience of its individual members, and, for the first 
time, made us a nation in fact as well as in name. A person 
may now be a citizen of the United States without being a citizen 
of any one particular State; but by no conceivable combination of 
circumstances, can he be a citizen of one of the particular States 
till he is first a citizen of the United States. 

I am aware that this last proposition is not, even yet, fully 
assented to by those who, from force of habit, continue to worship 
at the political shrine which Thomas Jefferson erected in 1798. 
It is pointed out that, in some of the States — perhaps in as many 
as nine of them — resident aliens are given the ballot after having 
made their preliminary declaration of intention to become citizens 
of the United States ; and the contention is, that the right to vote 
is the highest evidence of citizenship ; hence the conclusion that a 
man may be a citizen of the particular State before he is a citizen 
of the United States. 

The fallacy of this argument is manifest. It has its only 
apology in a false premise, long since exploded. Away back in 
the early part of the last century, it was a question at one time 
whether the power to naturalize foreigners belonged exclusively 
to Congress. It was suggested that the particular State, in virtue 
of its alleged " sovereignty," possessed the concurrent power of 
naturalization; consequently, that the State might adopt citizens 
upon easier terms than those imposed by the naturalization laws 
of Congress. But this was little more than a mere query. If it 
ever attained to the dignity of a matured opinion, it soon went 
down under a series of adverse judicial decisions, long before the 
Fourteenth Amendment was ever thought of; and it is not likely 
to be revived so long as that Amendment remains in force. 



g42 TEE NORTH AMERICAN REVIEW. 

Moreover, the proposition that an alien is a citizen of the State 
in virtue of the fact that he is a voter in the State, involves an 
absurdity. It likewise involves a contradiction in terms. To 
give the ballot to an alien, is to give him direct control over the 
action of the State government, and indirect control over the 
action of the national government, while he is yet a member of 
some foreign State. In case of war between the United States 
and the country of his allegiance, he is, by a law of Congress as 
well as by the law of nations, an alien enemy. As an alien 
enemy, he is, by the same laws, liable to seizure, to have his goods 
confiscated, and to imprisonment or deportation. A practice in- 
volving such legal contradictions, and leading to such possible 
consequences, cannot be excused, much less justified, under any 
code of political morals known to civilized communities, and ought 
to be at once and forever abandoned. 

III. 

How did the Fourteenth Amendment affect the status of the 
suffrage question? It did not materially change it. It did not 
take from the State the power to fix the qualifications of electors, 
nor fasten upon us the pernicious doctrine of universal suffrage. 
It prohibits the State from making or enforcing any law 
"abridging the privileges and immunities of citizens of the 
United States." But what are we to understand by the words 
" privileges and immunities ?" They did not come into the Con- 
stitution with the Fourteenth Amendment. They had been there, 
in Article IV., more than three-quarters of a century before that 
Amendment was ever dreamed of. And our judicial tribunals had 
uniformly held that they relate, not to the right of suffrage at 
all, but only to the natural or personal rights inherent in citizen- 
ship, of which the right to vote was not one. 

The only clause in the Amendment that bears upon the suffrage 
question is in section two, which relates to the apportionment of 
representatives among the several States. The apportionment is 
based on population. But " when the right to vote is denied to 
male citizens of the United States twenty-one years of age," the 
number of representatives is to be proportionately reduced. It is 
to be reduced " in the proportion which the number of such citi- 
zens bears to the whole number of citizens " of that age residing 
in the State. But the question naturally arises, Whence comes 
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the right of citizens of the United States to vote? Not being a 
natural right inherent in citizenship, it can come only by a State 
law; for only in a Territory, not yet admitted to Statehood, can 
it come by act of Congress. And in neither case is there any con- 
stitutional obligation to grant the right. The only consequence 
to the State in not granting it is, fewer representatives in the 
lower House of Congress, and in the College of Electors for Presi- 
dent and Vice-President — the number of Senators not being 
affected thereby. And this, so far from being a loss to the State, 
might be a positive advantage. For experience has abundantly 
shown, that it is not the number, but the ability and character of 
its representatives, that gives the State consideration and influ- 
ence in the councils of the nation. No political contrivance can 
annul the divine law by which one wise man counts for more, in 
deliberative assemblies, and in the affairs of the world generally, 
than any number of fools. 

But it is said that the Fifteenth Amendment practically nulli- 
fies this section of the Fourteenth; that it assumes "the right of 
citizens of the United States to vote " to be a vested right; that it 
gives Congress the power to enforce this assumption; and, conse- 
quently, that it takes from the State its ancient prerogative of 
fixing the qualifications of electors. 

It really does nothing of the kind. It declares, simply, that 
" the right of citizens of the United States to vote shall not be 
denied or abridged," by either State or nation, " on account of 
race, color, or previous condition of servitude " ; and it gives Con- 
gress the power to enforce this provision for impartial suffrage by 
"appropriate legislation." There is an assumption only of the 
potential right to vote. There is no assumption of a vested right 
to vote. The potential right to vote can become actual only by 
a law of the State, or in a Territory by a law of Congress. There 
is no mandate that the actual right shall be conferred in either 
case. The only mandate is that, in conferring it, the grant must 
be impartial as between black and white citizens. The plain 
import of the Amendment, therefore, is that when the right to 
vote is granted, it must be impartially granted; but it is always 
competent to the State (or to Congress, as the case may be) to de- 
clare that " when." 

Six of the Southern States have recently, by changes in their 
fundamental law, restricted the suffrage by a literary and prop- 
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erty qualification. Any resident citizen of the United States, 
black or white, who owns a certain amount of property and who 
can read and write the English language, may vote. No citizen, 
black or white, who does not measure up to this standard of quali- 
fication, can vote. The only exceptions are found in what are 
known as " the grandfather " and " the veteran " clauses. The 
so-called "grandfather clause" provides that all, whether black 
or white, who could vote in 1866, and their direct male descend- 
ants, may vote, provided they shall register prior to a certain 
date. The so-called " veteran " clause provides that all, black or 
white, who served in any war of the United States, or in the war 
between the States, may vote on the same conditions. The time 
for such registration has already expired in most of those States. 
It will expire in all, save one only, on the 1st of January next, and 
it will expire in that one a few years later. So that the excep- 
tions, whether wise or foolish, are only temporary provisions. 
And, whatever may be said of these exceptional and temporary 
provisions, the general and permanent provisions are certainly 
not open to objection. They are neither illegal nor unjust. The 
Fifteenth Amendment is not violated by them. Every State is 
free to fix its own standard of suffrage, provided it applies to all 
alike. It is no injustice to a citizen to withhold from him the 
ballot until he shall have accumulated, say, three hundred dollars' 
worth of property and learned to read and write the language 
of the country. It may be thought expedient or inexpedient; but 
it violates no vested right, either under the law of nature or the 
fundamental law, so long as the conditions apply equally to all 
citizens. 

IV. 

So much, in brief, for the legal aspects of the suffrage ques- 
tion. But how about its political side? Is it wise or even safe 
to give the ballot indiscriminately to all male citizens twenty-one 
years of age and upwards? Is it politic or expedient to restrict 
the elective franchise to a literary or property qualification, or 
both? 

If, as will be readily admitted, the purpose of all government 
is, or should be, to secure " the greatest good to the greatest num- 
ber " ; if the general welfare is to be preferred to individual advan- 
tage or caprice; then it goes without saying that the right of 
participation in the affairs of government should be limited to 
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those who are fitted, by intelligence, virtue and personal responsi- 
bility, to exercise that right with safety to the community. Good 
government implies stability, fixed rules of civil conduct, equal 
justice to all, honest administration, and freedom from sudden 
and violent changes brought about by an ignorant, senseless and 
evanescent popular clamor. But such a government is not pos- 
sible where legislators and all other public officers are elective 
for short terms by universal suffrage. For, in its last analysis, 
universal suffrage is but another name for a licensed mobocracy; 
and a licensed mobocracy is nothing less than "organized an- 
archy," pure and simple — the usual alternative of which is mili- 
tary despotism. Even military despotism, hateful as it is, is 
preferable to mob rule. For, of all forms of tyranny known 
amongst men, that of the mob is most to be dreaded, because it is 
usually the most merciless and the least responsible for its acts. 

Let it be admitted, once for all, that any restriction of the suf- 
frage, no matter how wisely devised, is arbitrary and open to objec- 
tion; that it will result in exceptional cases of individual hardship. 
A young man eighteen years of age is subject to military duty, 
and is, in many instances, more capable of voting intelligently 
than his neighbor of twenty-one; yet he must wait three years 
before he can become a legal voter. A woman may be a large tax- 
payer, and have a clearer insight into public questions than her 
younger brother of twenty-one; yet she has no voice in the govern- 
ment. A man may be of lawful age, able to read and write the 
language of the country, and yet be wanting in sound judgment 
and personal responsibility. Or, he may not know a letter of the 
alphabet, and yet be a tax-payer and have sound judgment. Such 
instances may be exceptional, but they are within the range of 
common observation. 

But if universal suffrage is not to prevail, then the line must be 
drawn somewhere. There must be some fixed standard appli- 
cable to all. And, whilst it may be imperfect, in that it is not 
free from objection, no one expects perfection. The most that is 
possible, and therefore the most that ought to be expected, is the 
nearest approximation to perfection. Or, to change the phrase- 
ology, when two alternatives are presented, neither of which is 
wholly desirable but one of which must be taken, the least objec- 
tionable one should be chosen. The alternatives here presented 
are, the admitted evils of " tramp " suffrage on the one hand, and 
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the exceptional cases of individual hardship on the other. One 
is a menace to our republican form of government, nay, to our 
very civilization itself. The other puts a few individuals to tem- 
porary disadvantage. It subjects them to temporary inequities, 
without, however, depriving them of any one of their natural 
rights inherent in citizenship. Therefore, as the lesser evil, a re- 
striction of the suffrage should be chosen. 

Nor would this exclusion be necessarily permanent. It would 
be permanent or temporary according to the citizen's own choos- 
ing. He would have a powerful incentive to fit himself to become 
an intelligent and responsible voter, whereas, under a system of 
universal suffrage, that incentive would be wanting. In a coun- 
try like ours, where public instruction is free, where wages are 
good and the avenues of profitable industry are open to all, he 
could hardly fail to attain to the requisite standard. If, however, 
he be idle and shiftless, without such ambition, and without the 
essential elements of good citizenship, then no amount or degree 
of well-meant but misdirected sympathy, nor any form of class 
legislation, can ever make him a desirable or even a safe voter. 

William L. Scruggs. 



